
UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

MASHA ALLEN, by her Parent and Guardian :   Hon Joseph H. Rodriguez

FAITH ALLEN, :

Plaintiff, : Civil Action No. 08-4614

  v. : ORDER

FAMILIES THRU INTERNATIONAL ADOPTION, :

INC., CHILD PROMISE, INC., REACHING OUT 

THRU INTERNATIONAL ADOPTION, INC., and :

JEANNENE SMITH,

:

Defendants. :

This matter has come before the Court on Plaintiff’s Motion for Default Judgment

against Defendants Child Promises, Inc., Reaching Out Thru International Adoption, Inc.,

and Jeannene Smith.  On September 15, 2008, Plaintiff filed a Complaint against the

above-mentioned Defendants.  The docket indicates that these Defendants were served on

September 24, 2008.  Pursuant to Federal Rule of Civil Procedure 12(a)(1)(A), which

provides that a defendant shall serve an answer within twenty (20) days after being served

with the summons and the complaint, Defendants were given until October 14, 2008 to

file an Answer to the Complaint.  On October 13 and 14, 2008, however, the parties filed

Stipulations extending the time by an additional thirty days for these Defendants to

respond to the Complaint.  On January 16, 2009, with no Appearance or Answer having

come from these Defendants, Plaintiff moved for default judgment.  Despite Defendants’

apparent failure to timely answer the complaint, however, Plaintiff’s motion for default

judgment must be denied, as the Plaintiff has failed to comply with the procedural
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  Rule 55, Default, provides:1

(a) Entry. When a party against whom a judgment for affirmative relief is sought has failed to
plead or otherwise defend as provided by these rules and that fact is made to appear by affidavit
or otherwise, the clerk shall enter the party's default.
(b) Judgment. Judgment by default may be entered as follows:
(1) By the Clerk. When the plaintiff's claim against a defendant is for a sum certain or for a sum
which can by computation be made certain, the clerk upon request of the plaintiff and upon
affidavit of the amount due shall enter judgment for that amount and costs against the defendant,
if the defendant has been defaulted for failure to appear and is not an infant or incompetent
person.
(2) By the Court. In all other cases the party entitled to a judgment by default shall apply to the
court therefor; but no judgment by default shall be entered against an infant or incompetent
person unless represented in the action by a general guardian, committee, conservator, or other
such representative who has appeared therein. If the party against whom judgment by default is
sought has appeared in the action, the party (or, if appearing by representative, the party's
representative) shall be served with written notice of the application for judgment at least 3 days
prior to the hearing on such application. If, in order to enable the court to enter judgment or to
carry it into effect, it is necessary to take an account or to determine the amount of damages or to
establish the truth of any averment by evidence or to make an investigation of any other matter,
the court may conduct such hearings or order such references as it deems necessary and proper
and shall accord a right of trial by jury to the parties when and as required by any statute of the
United States.

2

requirements of Federal Rule of Civil Procedure 55.1

Before parties may move for default judgment pursuant to Rule 55(b), they must

have the Clerk enter default pursuant to Rule 55(a).  DeTore v. Local No. 245 of the

Jersey City Pub. Employees Union, 511 F. Supp. 171, 176 (D.N.J.1981) ("[N]o default

judgment may be entered under Fed. R. Civ. P. 55(b) ... unless a default has previously

been entered by the clerk under 55(a).").  Thus, Rule 55 contemplates a two-step process:

first, the entry of default, then if the defendant fails to seek vacation of default, the

granting of a subsequent motion for default judgment.  This two-step process

complements the Third Circuit's policy of disfavoring default judgments and encouraging

decisions on the merits.  Harad v. Aetna Casualty and Surety Co., 839 F.2d 979, 982 (3d

Cir. 1988) (citations omitted); United States v. $55,518.05 in U.S. Currency, 728 F.2d

192, 194-95 (3d Cir. 1984).  

Case 1:08-cv-04614-JHR-AMD     Document 47      Filed 07/07/2009     Page 2 of 3



  The Court notes that the Plaintiff’s request for entry of default should be accompanied by an2

affidavit proving service of the summons and complaint upon Defendants and an affidavit of non-military
service.

3

In this case, although entry of default is a prerequisite to obtaining a default

judgment under Federal Rule of Civil Procedure 55(b)(1) or 55(b)(2), no default had been

entered because Plaintiff had not filed any application with the Clerk of the Court for

entry of default.   See 10A Wright, Miller & Kane, Federal Practice and Procedure: Civil2

3d § 2682 (1998).

Accordingly, 

IT IS ORDERED on this   7th         day of July, 2009 that Plaintiff’s motion for

default judgment [13] is hereby DENIED without prejudice.

/S/ Joseph H. Rodriguez

 JOSEPH H. RODRIGUEZ

U.S.D.J.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MASHA ALLEN, by her Parent and Guardian :   Hon Joseph H. Rodriguez
FAITH ALLEN, :

Plaintiff, : Civil Action No. 08-4614

  v. : ORDER

FAMILIES THRU INTERNATIONAL ADOPTION, :
INC., CHILD PROMISE, INC., REACHING OUT 
THRU INTERNATIONAL ADOPTION, INC., and :
JEANNENE SMITH,

:
Defendants. :

This matter has come before the Court on Plaintiff’s second Motion for Default

Judgment against Defendants Child Promises, Inc. and Reaching Out Thru

International Adoption, Inc.  On September 15, 2008, Plaintiff filed a Complaint against

the above-mentioned Defendants.  The docket indicates that these Defendants were

served on September 24, 2008.  Pursuant to Federal Rule of Civil Procedure 12(a)(1)(A),

which provides that a defendant shall serve an answer within twenty (20) days after

being served with the summons and the complaint, Defendants were given until October

14, 2008 to file an Answer to the Complaint.  On October 13, 2008, however, the parties

filed Stipulations extending the time by an additional thirty days for these Defendants to

respond to the Complaint.  On March 4, 2009, with no Appearance or Answer having

come from these Defendants, Plaintiff requested entry of default and moved for default

judgment.  The same day, the Clerk of Court entered default against Defendants Child

Promises, Inc. and Reaching Out Thru International Adoption, Inc. for failure to answer

or otherwise appear.
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Plaintiffs now move for Default Judgment pursuant to Rule 55 of the Federal

Rules of Civil Procedure.  Rule 55 provides, in relevant part: 

(a) Entry. When a party against whom a judgment for affirmative relief is 
sought has failed to plead or otherwise defend as provided by these rules 
and that fact is made to appear by affidavit or otherwise, the clerk shall enter 
the party’s default.

(b) Judgment. Judgment by default may be entered as follows:

(1) By the Clerk. When the plaintiff’s claim against a defendant is for a 
sum certain or for a sum which can by computation be made certain, the 
clerk upon request of the plaintiff and upon affidavit of the amount due shall 
enter judgment for that amount and costs against the defendant, if the 
defendant has been defaulted for failure to appear and is not an infant or 
incompetent person.

(2) By the Court. In all other cases the party entitled to a judgment by default 
shall apply to the court therefor . . . .

Fed. R. Civ. P. 55.  Under Rule 55, “the entry of default is an essential predicate to any

default judgment.”  DeTore v. Local No. 245 of the Jersey City Pub. Employees Union,

511 F. Supp. 171, 176 (D.N.J. 1981). 

A party is not entitled to the entry of a judgment of default as of right because the

entry of such a judgment is left primarily to the discretion of the district court.  Hritz v.

Woma, 732 F.2d 1178, 1180 (3d Cir. 1984).  Defendants are deemed to have admitted the

factual allegations of the Compliant by virtue of their default, except those factual

allegations related to the amount of damages.  See 10A Charles A. Wright, Arthur R.

Miller & Mary Kay Kane, Federal Practice and Procedure § 2688, at 58-59 (3d ed. 1998);

see also Comdyne I, Inc. v. Corbin, 908 F.2d 1142 (3d Cir. 1990); In re Industrial

Diamonds Anitrust Litig., 119 F. Supp.2d 418, 420 (S.D.N.Y. 2000) (holding “a default is

not an admission of the amount of damages claimed”).  The Court need not accept a
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plaintiff’s legal conclusions, however, because “[e]ven after default . . . it remains for the

court to consider whether the unchallenged facts constitute a legitimate cause of action,

since a party in default does not admit mere conclusions of law.”  Id. § 2688 at 63.

The unchallenged factual allegations in the Complaint demonstrate that the

Plaintiff has stated legitimate claims.  The Complaint has alleged that negligent practices

by the Defendants resulted in a minor being placed for adoption with, and forced to

remain in the custody of, an individual who sexually abused the child for five years

subsequent to the adoption proceedings. 

However, before entering a default judgment, a court must consider: (1) whether

there would be prejudice to the plaintiff if no default judgment was entered; (2) whether

a meritorious defense has been asserted by the defendant; and (3) whether the default

was willfully caused by the defendant.  See Livingston Powdered Metal, Inc. v. NLRB,

669 F.2d 133, 136 (3d Cir. 1982); Medunic v. Lederer, 533 F.2d 891, 894 (3d Cir. 1976);

Tozer v. Charles A. Krause Milling Co., 189 F.2d 242, 245 (3d Cir. 1951).  In considering

these factors, a court must apply a standard of liberality so that any doubt is resolved in

favor of hearing claims on their merits.  Medunic, 533 F.2d at 894.

Since Defendants Child Promises, Inc. and Reaching Out Thru International

Adoption, Inc. have not filed any responsive pleading nor shown cause why a default

judgment should not be granted, the Court need not determine the meritorious defense

or whether the default was a result of willful misconduct. Carpenters Health & Welfare

Fund v. Naglak Design, Civil No. 94-2829, 1995 WL 20848 *2 (E.D.Pa. Jan.  18, 1995);

Teamsters Health and Welfare Fund of Philadelphia and Vicinity v. Dimedio Lime

Company, Civil No. 06-4519, 2007 WL 4276559 *2 (D.N.J. Nov. 30, 2007).  The Court’s

Case 1:08-cv-04614-JHR-AMD     Document 48      Filed 07/07/2009     Page 3 of 4



4

sole consideration is whether the Plaintiff will be prejudiced if default is denied. Id. 

Under the circumstances, Plaintiff will be prejudiced if no default judgment is

entered, because she has no other means of vindicating her claim against Child

Promises, Inc. and Reaching Out Thru International Adoption, Inc., which have not

offered any excusable reason for their default.

 Accordingly, 

IT IS ORDERED on this 7th          day of July, 2009 that Plaintiff’s motion for

default judgment against Child Promises, Inc. and Reaching Out Thru International

Adoption, Inc. [24] is hereby GRANTED.

 /S/     Joseph H. Rodriguez
     JOSEPH H. RODRIGUEZ

U.S.D.J.
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